MBE Evidence 

Judicial notice operates as a substitute for proof as to facts 
that are: (1) matters of common knowledge, or (2) Capable of 
certain verification through easily accessible well-established 
sources . 

The effect of a judicial notice in a criminal case is that it 
relieves the prosecutor from his burden of producing evidence on 
the particular fact, but the jury may still choose to determine 
whether it is a fact. 

Whereas in a civil case, judicial notice has the effect that the 
fact judicially noticed is conclusively proven. 

Relevant evidence should relate to the same: (1) Event; (2) 
Person; and (3) Time. 

Previous similar happenings and transactions of the parties 
and others similarly situated may be relevant in these 
circumstances: (1) Causation; (2) Similar accidents or injuries 
caused by the same event or conditions; (3) Prior false claims 
or same bodily injury; (4) previous similar acts admissible to 
prove intent; (5) Rebutting a claim of impossibility; (6) Sales 
of similar property; (7) Habit; and (8) Business routine. 

Evidence that a person has previously filed similar tort 
claims or has been involved in prior accidents is generally 
inadmissible to show the invalidity of the present claim as the 
probative value is substantially outweighed by unfair prejudice. 

Evidence that a person has previously filed similar false tort 
claims or has been involved in prior accidents may be admissible 
to show MIMIC-Motive, Intent, Mistake or lack thereof, Identity, 
and common plan or scheme. 

Where similar accidents or injuries were caused by the same 
event or condition, evidence of those prior events would be 
admissible to prove: (1) That a defect or dangerous condition 
existed; (2) That the defendant had knowledge of the condition; 
and (3) that the defect or condition was the cause of the 
present injury. 

The requirement that prior occurrences be similar to the 
litigated act may be relaxed when used to rebut a claim of 
defense of impossibility. 



Evidence of sales or similar property that are not too remote in 
time is admissible to prove the value of the property or item in 
question, but it must be of the same kind, from the same place, 
and from the same time period. 

Public Policy based relevancy covers: (1) liability insurance; 
(2) Subsequent remedial measures; and (3) settlements. 

The general rule regarding liability insurance is that it is 
inadmissible to show fault or ability to pay. 

The exception to the general rule regarding liability insurance 
which makes such evidence admissible is that it may be used 
to show: (1) ownership or control; and (2) to impeach the 
credibility of the witness by showing either interest or bias. 

The general rule regarding subsequent remedial measures is 
that it is inadmissible to show: (1) negligence; (2) culpable 
conduct; (3) defective product; (4) Need for warning. 

The exception to the general rule regarding subsequent remedial 
measures allows admittance of evidence for the purpose of 
showing: (1) ownership or control; and (2) Impeachment of a 
witness to rebut a claim that the precaution was infeasible. 

The general rule regarding the admissibility of settlements is 
that: (1) admission of fact; (2) liability; or (3) damage made 
in the course of an offer to compromise a claim is inadmissible. 

For the settlement rule of exclusion to apply the following 
factors must be present: (1) there must be a claim filed; and 
(2) a dispute as to either liability or damages. 

Generally payment of an offer to pay medical expenses is 
inadmissible. But statements of fact accompanying a naked offer 
to pay medical expenses are admissible. (Let me help you pay 
your hospital bills! It is all my fault!) --it is all my fault 
is admissible--. 

The key considerations in evaluating character evidence are as 
follows: (1) Purpose of the character evidence; (2) Method of 
proving character; (3) Type of case; was it criminal or was it 
civil?; (4) What was the trait of character involved? 

Purpose of offering character evidence applies to three reasons: 
(1) character is directly at issue (that is it is a material 
element of a civil claim); (2) As circumstantial evidence to 



prove conduct; and (3) to impeach the credibility of a witness. 

The three possible methods of proving character evidence 
include: (1) reputation testimony; (2) Opinion testimony; and 
(3) specific instances or acts. 

The trait of character must be the specific trait in issue, 
examples include: (1) Larceny— requires honesty; (2) Assault-- 
requires peacefulness; (3) Per jury--requires truthfulness. 

Character evidence in civil cases is generally inadmissible by 
either party as circumstantial evidence to infer conduct. 

In civil cases character evidence is only admissible when the 
character of a person is itself is a material issue which is 
rare. The three cases where this happens are: (1) Defamation; 
(2) Negligent entrustment; and (3) negligent hiring. 

Character evidence in criminal cases is inadmissible where the 
prosecution initiates. The defendant can put his own character 
in issue by presenting evidence for the trait involved in the 
case, but he can only do this through the use of opinion or 
reputation testimony. 

The prosecution may then rebut the defendant's character 
evidence through either cross examination of the witness by 
inquiring as to specific instances of conduct (have you heard? 
or Did you know?); or the prosecution may call a qualified 
witness to testify as to either reputation or opinion testimony. 

When it comes to victim's character in a self defense case for 
either homicide or assault; the accused may introduce character 
evidence of the victim as circumstantial evidence to infer that 
on the occasion in question the alleged victim was the initial 
aggressor . 

In cases where the victim's character is involved in sexual 
misconduct cases such as rape, such evidence is limited as 
follows: (1) no opinion or reputation evidence is allowed; (2) 
Specific instances are admissible only to prove that a third 
party was the source of the physical evidence or injury, or to 
show prior consensual acts between the alleged victim and the 
accused; or (3) if denial of the evidence would violate the 
accused's Constitutional rights. 

Specific acts of prior misconduct of the accused is inadmissible 
for propensity, but may be admitted when it is relevant to prove 



a material fact other than character such as: Motive, intent, 
mistake of identity or lack thereof; Common plan or scheme. 

If a party is using specific acts to show MIMIC always consider 
the Federal Rule 403 balancing test of probative value versus 
unfair prejudice. 

MIMIC is a rule that can apply in both civil and criminal law. 

Prior similar acts are allowed to show propensity in cases 
involving: (1) Sexual Assault; and (2) Child molestation. 

The rule of authentication posits that a writing is not 
admissible until it has been authenticated, that is it requires 
a foundation that the item is genuine, or that the proponent 
prove that the writing is what it claims to be. 

The methods of authentication include direct evidence in the 
form of : (1) Admission; (2) Eyewitness testimony; and (3) 
Handwriting proof. 

The allowable sources for authentication of handwriting proof 
include: (1) Lay witnesses; (2) Expert witnesses; and (3) Jury 
comparison . 

There are two impermissible techniques by lay witnesses to 
authenticate handwriting: (1) Lay witnesses cannot become 
familiar just for purposes of litigation; and (2) They cannot 
compare to authentic signatures. 

There are six types of documents which are self authenticating 
documents: (1) Certified copies of public or business records; 

(2) official publications; (3) Newspapers or periodicals; (4) 
Trade inscriptions or labels; (5) Acknowledged documents such as 
affidavits; (6) and, signatures on certain commercial documents 

(UCC) . 



To authenticate a photograph a proponent needs a witness 
familiar with the relevant scene. That is that the witness was 
present at the scene at the relevant time, to attest that the 
photo is a fair and accurate representation (proper foundation] 

The best evidence rule, where a party is seeking to prove the 
content of a writing the party must either: (1) produce the 
original; or (2) Account for the absence of the original for 
foundation of secondary evidence, and if the explanation for 



the absence of the original is reasonable, then it is okay to 
proceed with secondary evidence, (including oral testimony as 
to what was contained in the original writing, watch for parol 
evidence rule, sometimes mixed with that--Parol Evidence cannot 
exclude oral statements about the contents of a document--) . 

Modifications to the best evidence rule includes public records, 
and voluminous documents; as well as duplicates. For public 
records there must be certified copies. For voluminous documents 
summaries are okay as long as : (1) the originals would be 
admissible on their own account; and (2) the originals are 
made available to the opposing counsel. As for duplicates an 
electronic copy is allowed. 

Generally a witness cannot use a writing in aid of oral 
testimony. However there are two methods by which a witness may 
properly use a writing in aid of oral testimony: (1) refreshing 
recollection; and (2) Past Recollection Recorded. 

Refreshing recollection allows the use of anything to jog the 
memory of the witness, as long as the purpose is to refresh the 
witnesses current recollection and not to expose the item to the 
jury, and it is first shown to opposing counsel and marked as an 
exhibit such items can be used (physical objects or writings) . 
But it cannot be read to the jury. 

Recorded recollection on the other hand is where a witnesses own 
writing may be admitted into evidence in place of his testimony. 
Typically this is read to the jury but doesn't go into the 
deliberation room with the jury. 

The foundation reguirements for recorded recollection reguires 
a showing of: (1) that the witness has personal knowledge; (2) 
that the writing was made by or directed by the witness; (3) 
that it was made in a timely fashion; (4) that it is accurate or 
reliable; (5) and that it is necessary to refresh the witnesses 
recollection. That is that the witness has insufficient 
recollection to testify fully and accurately. 

There are two forms of opinion testimony: (1) Lay opinion; and 
(2) Expert Opinion. 

Lay opinion is admissible only if : (1) it is rationally based 
on the perception of the witness; and (2) is helpful to the 
trier of fact. 

There are four basic reguirements for expert testimony: (1) 



that the subject matter must be appropriate; (2) the witness 
must be qualified as an expert; (3) The expert must possess 
reasonable certainty or probability; and (4) The testimony must 
be supported with a proper factual basis. 

An expert witness needs at minimum experience in the technical 
knowledge, but he need not have formal academic training 
(although that too is a qualifier) . 

There are three types of facts supporting an expert's opinion, 
it must be either: (1) Facts within the personal knowledge of 
the expert; or (2) Facts which are presented in court by the 
evidence; or (3) Facts that are of the type that the experts 
in that particular field reasonably rely upon in making out of 
court opinions (thus not personally known by the expert) . 

The learned Treatise limitations are: (1) Hearsay with an 
exception; (2) For impeachment to show that not all experts 
agree; and (3) The text itself is not received as evidence. 

To fit within the hearsay exception for the learned treatise, 
it must establish that it is authoritative and reliable by: 
(1) reliance by the expert on direct; (2) admission on cross of 
opposing expert; (3) Testimony of any expert; or (4) Judicial 
notice . 

Under the federal rules of evidence, a treatise may be used to 
support your own expert's opinion. 

The credibility of a witness can be impeached via two methods: 
(1) on cross examination; or (2) through extrinsic evidence-- 
which is any evidence not in cross examination. 

The collateral matters doctrine states that no extrinsic 
evidence is allowed to contract a witness as to a collateral 
matter. That is it is relevant only to show a contradiction. 

Collateral matters are limited to bolstering your own witness 
only when there has first been an appropriate impeachment. 

A prior out of court statement of identification made by a 
witness testifying at trial is excluded from the definition of 
hearsay and therefore is admissible for its truth. Additionally, 
anyone who is present at this prior statement of identification 
can testify in support of it. 

There are five basic impeachment techniques: (1) Prior 



inconsistent statement; (2) Showing bias, interest, motive; For 
character attacks: (3) prior criminal conviction; (4) Specific 
acts of deceit or lying without a conviction; and (5) Bad 
reputation for truth or veracity. 

Generally prior inconsistent statements are admissible only for 
impeachment, and therefore not for its truth. 

The exception to the general rule of admissibility for prior 
inconsistent statements if it is: (1) given under oath, and (2) 
at a trial, hearing, or other proceeding or deposition. In such 
cases it is admissible for its truth. 

there are two means of proving a prior inconsistent statement: 
(1) on cross examination; or (2) through extrinsic evidence. 

The perquisites to using extrinsic evidence to impeach on 
prior inconsistent is that you must lay the foundation by 
giving a witness an opportunity to explain or deny making the 
inconsistent statement which means that the witness needs to be 
present at the trial. 

Prior inconsistent statement of a party is allowed as an 
admission . 

Bias, interest, and motive may be shown by extrinsic evidence 
after a foundation has been laid by inquiry on cross examination 
of the target witness. 

Prior convictions are able to be used for impeachment purposes 
if the conviction is for the proper kind of crime. 

Convictions are allowed to impeach (1) any crime involving 
dishonesty or false statements; or (2) A felony which is at the 
discretion of the court. It is usually considered to remote 
past 10 years, and you must provide adequate written notice 
to opposing counsel of intent to use; providing them a fair 
opportunity to object to such use. 

Extrinsic evidence of a conviction is admissible and no 
foundation is necessary. 

For cross examination on specific acts of deceit or lying (such 
as Isn't it true you filed a false income tax return in this 
year?) you must (1) use good faith; (2) Act inquired about 
must involve deceit or lying; and 93) No extrinsic evidence is 
permitted (only on Cross) . 



You have two options to rehabilitate after impeachment: 91) good 
reputation or opinion for truth may be shown if the impeachment 
involved a character attack; or (2) Prior inconsistent 
statements used to rebut a charge of recent fabrication or 
improper motive. 

There are four exceptions to the standard attorney client 
privilege: (1) Future crime or fraud; (2) At issue exception (I 
followed advice of my lawyer) ; (3) Disputes between the parties 
(allows the lawyer to defend himself on malpractice claims) ; or 
(4) Joint client exception (talking about an issue of common 
interest) . 



The physician or physiotherapist patient privilege covers 
confidential information acguired in a professional relationship 
by the treating doctor for the purposes of obtaining treatment. 

the husband and wife spousal privileges are: (1) Spousal 
immunity privilege, held only by the witness spouse, and must 
be a valid marriage at the time of trial, but can concern pre 
marital events; can only be applied in criminal trial, protects 
any and all communications, and the witness spouse may choose 
to waive it, not the party spouse; and (2) Confidential marital 
communications privilege, here the spouses must be married at 
the time of the protected communication not necessarily at 
trial. It protects only confidences, and either spouse is the 
holder; and it applies in either criminal or civil cases. 

It is defined as that a husband and wife shall not be reguired, 
or without the consent of the other, shall not be allowed to 
disclose a confidential communication made by one to the other 
during the marriage. 

the applicability of state law in federal court occurs in three 
situations in which state evidence law will apply in federal 
court if the state substantive law applies as in the typical 
diversity jurisdiction case. (1) Presumptions and burdens of 
proof; (2) Offered to show the effect on the listener; (3) 
Offered as circumstantial evidence of the declarant's state of 
mind. 

Verbal acts or legally operative facts are out of court 
statements that are important not for the truth of the matter 
therein, rather they are important for the mere fact that they 
were stated they include: The words constitute the act: (1) I 



accept for a contract; (2) Cancellation; (3) Conspiracy; (4) 
Waiver . 

Statements which are offered to show the effect on the listener 
are important in showing: (1) Notice; (2) Knowledge; (3) Motive. 

A witnesses' own prior statements can be hearsay, but the rules 
exclude certain statements including: (1) prior inconsistent 
statements which are made under oath at a prior proceeding; (2) 
Prior consistent statements used to rebut impeachment; (3) Prior 
statement of identification made by a witness. 

The six major hearsay exceptions are as follows: (1) party 
admission; (2) Former testimony; (3) Statement against 
interest (Declarant must be unavailable); (4) Dying declaration 
(Declarant must be unavailable, but not necessarily dead) ; (5) 
Business records; (6) Spontaneous statements, (no excitement 
necessary, must be no lapse in time between present sense 
impession) . 



The most common spontaneous statements excepted from hearsay 
include: (1) Present state of mind; (2) Statement of existing 
intent to prove the intended act; (3) Excited utterance; (4) 
Present sense impression; (5) Declaration of present physical 
condition; (6) Declaration of past physical condition. 

The part admission exception is: (1) it need not be against 
interest at the time of making it; (2) need not be based on 
personal knowledge; (3) can be a legal conclusion; (4) is non- 
hearsay. 

Vicarious party admissions are admissible when a statement is 
made by the party's agent, within the scope of the agency, 
during existence of the relationship. 

Former testimony exception has two requirements: (1) Meaningful 
opportunity to cross examine; and (2) the Declarant is 
unavailable . 

The definition of a statement against interest is that it is the 
declaration of a person, who is no unavailable as a witness, 
against the person's interest at the time the statement was 
made . 

the limitation to the exception for statements against interest 



are that statements against penal interest (that is criminal 
liability) must be corroborated. 

To distinguish statements against interest from admissions of 
a party. The statement against interest must be against the 
interest at the time the statement was made; it may be made by 
any person; and it requires personal knowledge, and requires 
that the declarant be unavailable. 

The dying declaration key points are: (1) that it is a criminal 
homicide case or a civil case; (2) the statement is made under 
a sense of impending death; (3) the statement must concern the 
cause or circumstances of impending death (that is personal 
knowledge); and (4) the declarant must be unavailable although, 
not necessarily dead. 

Preliminary questions of fact concerning the qualification of 
witnesses, the existence of a privilege, and the admissibility 
of evidence shall be determined by the judge or the court. 

the two business records exception requirements are: (1) That 
the statement is made at the time or near the time of the event 
in question; (2) That the records are kept in the regular course 
of business ( that is the entry needs to be germane to the 
business) ; It allows the record to substitute for the in court 
testimony of the employees. 

Out of court statements that fit the hearsay exception may still 
not be admitted where: 91) it is offered in a criminal case; 

(2) the declarant is unavailable; (3) statement was testimonial; 

(4) no opportunity to cross examine the declarant's testimonial 
statement was had; unless (5) The prosecution demonstrates that 
the defendant forfeited his confrontation clause objection by 
wrongdoing that prevented him from testifying at trial. 



